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Trustee in Charge : 
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All buikdings were destroyed by enemy action, 
after which the Rests carried on in temporary 
premises. At De vonport permanent quarters in 
a building purchased and converted at a cost of 
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Contributions will be gratefully acknowledged 
They should be sent to the Treasurer, Royal 
Sailors Rests, Buckingham Street, Portsmouth 
Cheques, ete should be crossed National 
Provincial Bank Ltd., Portamouth 











T Justice of the Peace and Local Government Review, April 14, 1951 


Official & Classified Advertisements, etc. 


(flicial 
headline 
Hox 


Appointments, Tenders, etc.), 2s. per line and 3s. per displayed 

24 words 6s. ‘cach additional line Is. 6d.) 
Latest tn r re 10 am. Thursday 

AND LOCAL GOVERNMENT REVIEW 

ad ' i La lo r r. Susse* 

ate Branch t 

lade j ' CHc}iEs 


Advertisements 
( Lassified Advertisements 


Number Is. extra 


JUSTICH OF THE PEACH 


SITLL ATIONS VACANI 


Cc" NTY BOROUGH OF SOUL THPORI 


tice if 
Assistant Solicitor 
ATIONS are invited for the 
Department 
» VIL(LSSO £710) 
Applications, with 
the undersigned not 


above 
Salary 


APPI 
po the Town ¢ 


(srad (a) 


EDGAR PERRINS 


Town Clerk 
lowr 


MTL ATIONS WANTED 
. Mipetess \ COMBINED PROBATION 
WANTED i AREA 


Appointment of Male Probation (fficers 


APPLICATIONS are u | r the 


Applican 


above 

ore t 
of « w hk 

The appointments w 

INOUTRIES ile 1949.50 

he pres 

»HIRE DETECTIVE BUREAL . P 
Fx -Detective Sergeant M her . The 
wD Dv 


YORK uhhioet 


woe 


the Principal Pro 
1 Street South 
be returned to 
oung J.274) 


RADCLIFFE 


nty Proba ‘ 
aA 
SW 
“i RREY PROBATION AREA 
S 


Appointment of Full-time Male Probation 
Officer 
Appointment of Full-time Female Probation 
Officer 
APP! i for the appo 
‘ , , officer 


App 


qc“ NTY BOROLGH OF EASTBOURNE 


Appointment of Assistant Solicitor 


APPLICATIONS a 
he Probat 


1948, and the salaries 


Officers 


} 


the pre bed scales 


a ay 
examination 
be made or 
ndersigned, and should 
han April 23, 1951 
tf. GRAHAM 
of the Surrey P 
Area (€ ommuttec 


obatior 
BUSBY 
Town ¢ 
Ha 


t asthbourne 


Kk! RIDING OF YORKSHIRE 


Petty Sessional Division of Dickering 


Appointment of Part-time Clerk to Justices 


‘ 


APPLICATIONS vited 
q fed persons ¢ apf 


“x cl o 
f« 


ces r the above 


rate of £550 per 
accommodatior staff, office 
he provided at Bridlington, 
necessary apenditure in connewon 


office w ne 


Office 


ek “ 


sinumstration of the 

ded 
Application stating age, qualifications and 
experience, are to be forwarded to the under 
accompamed by three recemt testi- 
f Appoint- 
ater than 


signed 
moniais 
ment « J .. by not 


April 23 


velope endorsed 


directly or indirectly 
hcatior 


H. W 


Canvass 
deemed a disqua 

RENNISON 
Clerk to the 


Magistrates’ Clerk's Office 


Ashville Street 
Bridlingtor 


Urea 


Appointment of Clerk of the ( ouncil 


DISTRICT COUNCIL OF 
RAW MARSH 


THE Urban Distnct Council of Rawmarsh 
t ¢ applications from solicitors for the 
appormntment of Clerk of the Counc Prefer 

t 1 previous 


and 


ence w < give to those having 
experic rf oca government aw 


iistric 


approximat 
The succe 
to devote his 


other duties 


equ red 

) ory and 
othee : Il not be 
permitted cngage private practice as a 
solicitor, He will also be required to carry 
out all the legal work of the Council, to perform 
tut and other 

gned to him by the Council and attend 
ngs and committees of the Council 
appointment will be subject to the 

Local Government Superans Acts and 
the coessfu cant will be required to 
medica 


all the sta ory duties of his office 


ator 


c\arminatior 
nd payment of any 
returning officer 
designated officer 
shall be paid to 


fees received a 
. chcvions, OF 45 
egistration of clectors) 
credit of the Council 
The appointment will be 
nonths’ notice in writing on either side 
whether married 
and details of 
present and past 
ccompanied by copies of 
three testimonials and marked ~ Clerk 
ship nust be submutted to me the under 
ater than Saturday, April 28, 1951 
ndirectly, will dis 
qualify candidates must lisc lose im 
g whether they are related to any member 


officer of the Counc 


terminable by 
three 

Applications, staung age 
salary required 
hcavions 


or singic 
expenence a! 
employmer 


reeent 


signed not 

Canvassing, directly of 
and 
writs 


or semo 


JOSEPH ERNEST PAYNE 
Chairman of the Counc 
Counce! Office 
Park gate 
Near Rotherham. 
Apni 4, 1951 





PHustice of 


Local Government Review 


(ESTABLISHED 1837.) 


VOL. CXV. No. 15. 


Pages 223-238 Offices: Lirria Lowpos, 


CHICHESTER, SUSSEX 


NOTES of 


Suspended Sentence 

We are indebted to Mr. J. V. S. Mills, of Belfast, who called 
our attention to the fact that in Ireland it had long been recog- 
nized that at common law suspended sentence is lawful, at all 
events after conviction on indictment (see p. 202, ante), for a 
transcript of the judgment in the case of R. v. Wightman 
(1980) 

The judgment of the Court of Criminal Appeal was determined 
by the late Sir James Andrews, L.C_J 

In April, 1949, the applicant had been convicted at the Belfast 
City Commission before Porter, L.J., on charges of larceny and 
forgery, and sentenced to twelve months with hard labour 
Restitution had been made, and the learned Lord Justice sus- 
pended the operation of the sentence and bound over the 
appellant to keep the peace and be of good behaviour for two 
years, and to attend for judgment on getting ten days notice 
from the Crown Solicitor. The recognizance itself contained no 
reference to the recorded sentence, but it was explained to the 
appellant that if he broke his bond the recorded sentence would 
come into operation, and this he said he understood. 

In September, 1949, at the Belfast Custody Court, he pleaded 
guilty to a further offence of stealing and was fined £1. Following 
upon this, he was given notice to attend at the Belfast City 
Commission, to show cause why his recognizance should not be 
estreated, and also to show cause why the recorded sentence of 
twelve months should not become operative. After the necessary 
evidence as to the two convictions had been given, the presiding 
judge expressed some doubt as to the authority for and the 
effect of the suspended sentence, but added that apparently 
he had no option but to order that the sentence of twelve months 
should now take effect. The appeal to the Court of Criminal 
Appeal then followed. 


The Question of Authority 

In the course of delivering judgment, Sir James Andrews 
observed that there appeared to be no reference in English text 
books to such recorded sentences, and that the practice in Eng- 
land was simply to bind over the offender to keep the peace and 
be of good behaviour and to come up for judgment if called 
upon within the period of the recognizance. The same practice 
of merely binding an offender to keep the peace and to come up 
for judgment had undoubtedly existed and still existed in Ireland; 
but, together with it, there had also existed for a great number 
of years the practice of imposing recorded sentences to be put 
into operation in the event of a breach of the prisoner's recog- 
nizance. The legality of the practice had never been challenged ; 
it existed before Northern Ireland and Eire were separated and 
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it had continued thereafter, The Lord Chief Justice went on : 
“ We are of opinion that the practice should be upheld, and that 
there must be assigned to it a legal origin in the inherent jurisdic- 
tion of the court. When, indeed, it is carefully considered, it is 
only a modification of the practice well recognized in England 
and Northern Ireland of binding over a convicted person under 
the Common Law to come up for judgment if called upon. . . 
It presses in no respect more harshly upon a prisoner. Indeed, it 
should in our opinion be in the prisoner's case, as it informs him 
in advance of the penalty which he will have to suffer if he breaks 
the conditions of this recognizance. It is, in our opinion, also 
helpful to the court before which the case is brought for judgment; 
as the judge before whom the prisoner first appears is in a much 
better position, after hearing the case tried, or, in the case of a 
prisoner who pleads guilty after a perusal of the depositions, to 
determine the appropriate sentence.” 


The appeal was accordingly dismissed 


The Effect on the Defendant 


There has been considerable discussion of late about the 
desirability of legislation to introduce suspended sentences in 
this country, and among the points raised has been that of the 
effect upon the defendant. The advocates of the system contend 
that to pass a sentence and then suspend it must make a greater 
impression upon an offender than merely to warn him that he 
may, or probably will be, sentenced in the event of further 
misconduct. It is said that the system has worked well in other 
countries, including France and now we have some evidence of 
its working in Ireland 

On this point, Sir James Andrews said that the practice had 
been found salutory as exercising a deterrent effect on the 
prisoner, and at the same time providing, as it were, a form of 
insurance to the public against the continuance by such prisoner 
of his criminal activities. He added : * The relatively small num- 
ber of cases in which prisoners so bound by recognizance, and 
against whom sentences have been so recorded, are brought 
before the court to receive judgment or sentence is the best 
evidence which could be afforded in support of the retention of 
the practice, unless, of course, it offends against some established 
principle of the common law.” 

As stated above, the court found that the system was in no 
respect in conflict with common law as laid down in Ireland 


Innkeepers’ Liability 

The judgment by Lynskey, J., at Warwick Assizes last July, 
on the subject of a car stolen from the car park of an hotel, 
gave rise to much public discussion and some misgivings in the 
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ipon the innkeeper is an insurable risk. His insurance company 


or underwriters can ascertain when fixing the premium exactly 
what part of his premises is at the disposal of his customers, 


what precautions he takes for the protection of their pro 


1 can adjust its premium accordingly 


perty, al 


Reconciliation and ( ompulsion 


We have always believed whole-hearted n work of 
ittempted reconciliation between married couples which was 
begun by the police-court missionaries and has been continued and 


leveloped by probation officers. We have insisted on the impor 
I 


{ 


tance of two points : first, that everyone concerned sh d make it 


abundantly clear that either party ts at liberty to have access to 


a magistrate without any kind of hindrance, and secondly, that 
recourse to the good offices of a probati as mediator 
should be entirely voluntary The 


ften does 
put forward the suggestion that the parties may fir t helpful to 
explore the possibilities of mediation and reconciliation, and this 


ten meets with acceptance, but there is no question of forcing 
such a course upon anyone who is definitely opposed to it 
We once heard of a woman who demanded a summons against 


her husband, saying that she had been reconciled four times and 
was not going to stand any more of it. Something had gone 
wrong there, but it happened a long time ago, and ¢ 


happen today 





We were glad to see a letter in The Times ft the secretary 
of the National Association of Probation Officers, disclammuing 
any support for a proposal that parties in matrimonial cases 
should, in certain circumstances, be “ ordered before " a proba- 
tion officer for three months. Mr. Dawtry rightly emphasized 
the need for negotiation and attempted reconciliation to be on a 
voluntary basis, entirely free from any element of compulsion 
In so saying, he has, we feel certain, the unqualified support ot 
the probation service. The prospect of successful intervention 
would be poor indeed if either party approached the matter in 
a spirit of resentment or unwillingness, feeling that he or she 
must obey a court order, but all the time regarding the order as 
a denial of his or her right to have the case dealt with as the law 
provides. A change in the law empowering a court to exercise 
this kind of compulsion would certainly be unwelcome to those 

ung the work under present conditior d dome it 


Mle SUCCESS 


Probation in Newcastle-upon-Tyne 


new prov ms Oo probati 
Act, | have now Deen in ik 
the system v On tne 
factory y we somet 
vich the courts and their 


observing, s new require 


In his foreword to the probation report for the city and 
of Newcastle-t pon Ivne for the vear 1950, Mr. I Morton 
Smith, clerk to the justices, and secretary of the probation com 
mittee, calls attention to the failure of some courts to observe 
provisions of s 3 of the Criminal Jus Act, 1948 
as to the dispatch of probation documents. He points out that 
where the court making the order is not the supervising court, 

it is the court and not the probation officer that st 


the clerk to the justices for the division named the order, a 


send to 


copy of the order and all relevant mformation This ts clearly 
the responsibility of the court and not the probation service 
and as the clerk is often the secretary to the probation com- 
mittee, observance of the prescribed procedure works well in 
practice 
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There has been a considerable increase of work in the city 
three and sometimes four courts being held daily, but there has 
been no appreciable increase in the number of juveniles charged 

In this report we find the all too common complaint about 
mentally sub-normal childagn. Mr. Taylor, the principal proba- 
tion officer, writes of one lad who appeared before the court 
five times during the year, that he was a mental defective un- 
suitable for admission to an approved school. It was not until 
October that a vacancy was secured for him in a home for 
defectives. Each time he appeared before the court other children 
who had not previously been in trouble were charged with him 

Matrimonial work ts evidently dealt with on a sound basis 
On one afternoon each week there is apparently an “ applica 
tions’ court to deal with this type of case, and many of the 
applicants are referred by the court to the probation officers 
often with the result that reconciliation 1s effected and no 
hearing in court takes place. Other cases were referred to the 
probation officers by the domestic court, while a considerable 
number came to the probation officers direct 


Control of Food 


The oddity in redistribution of functions between the Ministry 
of Health and the Ministry of Food, which followed the estab- 
lishment of the latter as a permanent part of the machinery of 
government, is illustrated by two circulars issued more or less 
contemporaneously dealing with ice cream. The Minister of 
Food has laid down new standards for the composition of ice 
cream, and the Minister of Health (just before the further 
redistribution of functions between him and the Minister of 
Local Government and Pianning) issued a circular dealing with 
the provision, siting, and fitting, of thermometers for the test- 
ing of ice cream. The order of the Minister of Food provides 
that ice cream for Gentiles shall contain at least five per cent 
of fat and for Jews at least ten per cent. of fat, Gentiles also 
getting ten per cent. of sugar and the Jew fourteen per cent 
The parallel order issued from the Ministry of Health controls 
the methods in which ice cream is treated by heat, and ensures 
uniformity in the testing of this heat by means of thermometers 
The latter provision is technical, and will concern nobody 
much except traders and the officials of local authorities. The 
composition of ice cream is a matter of some importance to the 
public. We do not know whether this new order of the Minister 
of Food, and his more or less contemporary order providing 
that milk powder may to a prescribed quantity be used in 
sausages instead of meat, portend a new policy on the part of 
the Government, of leaving all food standards to the new 
Ministry. From a public point of view there would have been 
something to be said for separating, as they had been separated 
till recently, the functions of food testing and the maintenance 
of standards on the one hand from the functions of trading and 
distribution on the other. 


The Army and the Air Force Reserves 


We think that it is worth calling attention to the fact that as 
from January i, 1951, the law relating to the Army Reserve is 
to be found in the Army Reserve Act, 1950, and that relating to 
the Air Force Reserve in the Air Force Reserve Act, 1950. The 
military and the air force authorities are, of course, much more 
concerned with these matters than are courts of summary 
jurisdiction, but the Acts do contain various provisions as to 
proceedings before summary courts, and they should be carefully 
studied, should the occasion arise, to ensure that nothing material 
has been overlooked. The third schedule of each Act lists the 
repeals which follow from the coming into force of the new 
Act. We do not pretend to have compared the new provisions 
with the repealed ones, but as each Act purports to be an Act to 


consolidate certain enactments relating to the army or to the 
air force reserve as the case may be we assume that no material 
changes have been made. It is an obvious convenience to have 
the relevant provisions collected together as they now are, and 


ease of reference ts facilitated also by the fact that the two new 
Acts are similarly arranged, and the section numbers correspond 
up to and including s. 22. Thereafter they do not correspond 
exactly, but there is no great difference. Sections I4 to 21 
inclusive are of special importance to courts of summary 
jurisidiction. The service of notices (the question of their proper 
service may be in issue) is dealt with in s. 26 of the Army Reserve 
Act and in s. 25 of the Aur Force Reserve Act 


We do not think that these are matters which arise frequently 
enough to justify a detailed study here of the provisions to which 
we have referred. Our object ts to call attention to the consolida- 
tions, and to indicate Which are the relevant sections with which 
summary courts are most likely to be concerned 


Unclaimed Chattels from the War 


Progress in administering the Removal and Storage of House- 
hold Chattels Order, 1950, has been slower than was generally 
hoped. It is desirable that the business to which that order relates 
should be wound up as quickly as possible, so as to set free 
valuable storage space, which could then be used for civil defence 
purposes (for which storage space is badly needed) or, upon the 
outbreak of war, could be used again for the storage of furniture 
and other chattels. The Removal and Storage of Household 
Chattels Order, 1942, provided that unclaimed chattels of no 
appreciable value, which had been removed from premises 
damaged by war operations, might, after six months storage 
by a local authority, be disposed of by sale or destruction or 
otherwise. For eight years local authorities have been saddled 
with chattels which could not be classified “ of no appreciable 
value,” although a good many of these unclaimed chattels were 
of no great value. Normally, it must be supposed, chattels 
which have a value but have not been claimed belonged to persons 
who lost their lives in the war, or disappeared from some other 
cause arising out of the war. The Order made in July, 1950, was 
therefore by no means precipitate. It provides for the disposal 
of chattels whatever their value, and for the keeping by the re- 
covery officer of a list of the chattels so disposed of, and the 
price realized. Unless a claim to the money realized ts established, 
that money is to be disposed of according to directions of the 
Home Secretary and the Treasury. The hesitancy which local 
authorities have felt about working this order has arisen from 
doubt about the definition of an unclaimed chattel. This ts that 
a chattel is to be deemed to be unclaimed, if the name °*d address 
of the person entitled to it are not known to the recovery officer, 
and after reasonable inquiry cannot be ascertained by him 
What amount of inquiry is he required to make, and (a separate 
question), if he has reason to believe that there are relatives of the 
person who was entitled to the chattel at the time when it passed 
into the local authority's custody, is he bound to take the matter 
up with them ? Our own opinion is that the newspaper advertise- 
ment which is required by the order absolves the local authority 
and the recovery officer from doing anything further. If a person 
turns up in response to the advertisement, and puts in a claim, 
that claim should of course be looked into, but the local authority 
and recovery officer are under no obligation to do anything 
further for themselves. There is no presumption that relatives, 
or persons believed to be relatives of the former owner of the 
chattel, are now entitled to it, and even if they do put in an 
appearance it is for them to establish a case. The great thing 
now is to clear the stores; the risk of any serious claim in 
respect of an article which has been disposed of is now slight and 
is a risk that should be run 
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JUSTICES AND MOTORING OFFENCES 
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faults of motorists. If that proportiag can be sensibly decreased, 
the total of casualties will be greatly deminished. Without in 
any way entering into argument as to the relative degrees of 
responsibility of motorists and other factors, I confine myself 
here to the single question as to whether lay justices fully 
understand and adequately perform their duty in the trial of 
motoring offences 

Let us make it quite clear what that duty is. As everything 
depends upon a proper understanding of this obligation, | 
venture to repeat some sentences from a brochure which I 
wrote over five years ago and which was published with the 
authority of a Foreword by the Home Secretary in 1946 

There is no class of offence which commonly comes before 
justices in which it is more desirable that they should remind 
themselves that their duty ts primarily to consider the good 
and safety of the public While it is undoubtedly true that 
justices have a discretion in dealing with offenders, and right 
that they should use it, the discretion should be used only in 
accordance with the law It was clearly the intention of 
the legislature that suspension or endorsement of the offender's 
lence should be the normal consequence of a conviction 
(for serious motoring offences of drunken, reckless, dangerous 
or careless driving) 

It may be thought that in referring only to a brochure written 
by myself five years ago, I have quoted insufficient, or out of 
date, authority, even although my pamphiet* had the great 
weight of official approval. For this reason, I venture to 
refer to a number of very recent pronouncements by the Lord 
Chief Justice. Lord Goddard has in recent months addressed 
many meetings of justices What is said at such meetings ts, 
of course, no more than advice and guidance, without the full 
force of law, but in view of Lord Goddard's position it is 
guidance which no justice of the peace is likely to dispute 
On more than one occasion, the Lord Chief Justice has 
emphasized that driving under the influence of drink and 
dangerous driving are very serious offences. He has impressed 
on justices that with regard to dangerous driving they ought 
not to convict lightly but only when the offence is more than 
careless driving But, if they do convict, then prison is the 

ippropriate penalty, as well 

In the light of this statement of the duty of justices, I return 
to the question as to whether it is being properly carried out 
today 1 believe that, at any rate of country benches, only a 
smal! minority. after serious reflection of the manner in which 


as disqualification 


they have dealt with convictions for dangerous and careless 
driving, could honestly make any such claim. It may be 
suggested that this is an exaggerated and personal opinion, 
reached without sufficient grounds. My brief answer is that I 
am far from alone in my view, and that it ts based not only 
upon a wide knowledge of benches but upon the Home Office 
annual returns of motor offences. Here ts an extract from 


the figures for 1949, the most recent available 


Findings Sentences 
Offences F of Imprison- Disquali 
gait ment fication 
Dangerous driving 1,955 25 
Careless driving 13,973 not 
permitted 


* The Problem of Punishment. 
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It will be seen that, for the offence for which the Lord Chief 
Justice has advised magistrates that, in the absence of proper 
circumstances of mitigation, a sentence of imprisonment and 
disqualification are the appropriate penalties, a sentence of 
imprisonment was passed upon one offender out of every 160 
persons convicted, and that only one out of every eleven persons 
convicted of dangerous driving was temporarily disqualified. 
For careless driving, disqualification was imposed in one of every 
sixty cases, while the money fines averaged £3 for careless 
and a trifle over £5 for dangerous driving 
prepared to say that the Lord Chief Justice is entirely wrong, 
can it be suggested that these statistics do not reflect grave 
discredit upon lay justices, by whom the majority of these 
cases were tried ? 


Unless one is 


I could quote individual cases of foolish findings almost 
indefinitely. 1 will content myself with two, both of them taken 
from the columns of a local paper within the last few weeks 
Each has been verified 

In one case, the driver of a truck, taking six passengers home 
from a dance at 2 a.m., over ran a turning in the road clearly 
indicated by two signs, one of “* DANGER—SLOW ” and one 
of “ SHARP BEND ™; mounted the offside verge and hedge ; 
and stopped, upside down, in the road, all six passengers being 
injured and taken to hospital. Evidence for the prosecution 
showed that the defendant driver shortly before the accident 
had drunk from a bottle he had in his pocket, releasing the 
driving wheel entirely while he did so: one of his passengers, 
a girl of eighteen, held the wheel and steered the truck for about 
fifty yards. According to our witness the truck was travelling 
“ rather fast." Another passenger advised him not to drink 
while driving but he insisted on doing so. A police officer 
chanced to pass after the accident and the defendant said to 
him that he had thought the road turning where the accident 
occurred was a cross-roads, and he added: “* That is all there 
is to it.’ While the police officer had his back turned, the 
defendant threw the bottle over a hedge, and to the officer, 
who had seen it sticking out of his overcoat pocket, he denied 
that he had had a bottle. In the witness box, he admitted drink- 
ing, but said that while so doing he still held the wheel with one 
hand : if the girl passenger put her hands on the wheel, she did 
so without his knowledge. His evidence was that while drinking 
he slowed down to under twenty m.p.h.: later, he saw the 
DANGER sign, and reduced his speed from the 30 m.p.h. he 
was then travelling : something seemed to hit his front wheel, 
and this caused the truck to get out of control 

The penalty in this case was a fine of £10 and costs, for careless 
driving. The defendant was acquitted on the charge of dangerous 
driving. It is difficult to believe, but it is a fact. 

In the second case, the defendant arrived at the bottom of a 
hill and, being unwilling to wait his turn behind the line of cars 
occupying the near side, drove fast up the hill on the off side of 
the road, which was broad enough for only two lines of traffic 
At the crown of the hill he met a car coming the other way, 
and a head on collision was avoided only by this car driving off 
the road on to the verge. This is a very common form of most 
dangerous driving and is the cause of many accidents. Where, 
as in this case, no accident took place, that is no merit in the 
driver. The offence in all such cases lies in the reckless disregard 
of what other persons or vehicles may be on the road. The fact 
that there is no injury and accident is due to chance. For this 
reason, the defendant, in my view, should have been charged with 
dangerous driving The police, however, for some reason, 
charged him with the lesser offence of careless driving, and to 
this he pleaded Guilty. But if the police made one mistake the 
justices made another. This was clearly a bad case of careless 
driving, to say the least, and called for a substantial penalty. The 


defendant, who was a professional man in considerable practice, 
was in fact fined £5. The sole importance of this case is that it is 
typical of what happens so often. Indeed, I have been told by 
senior police officers that the reason why motorists are charged 
with careless driving when the facts warrant a more serious 
charge of dangerous driving is that benches are so reluctant to 
convict that it is thought better to bring the minor charge. (It 
would be hard to imagine a more illuminating example of this 
tendency than the case of the truck driver quoted above.) In the 
result, it is a perfectly common occurrence for courts to hear 
motoring cases in any one of which there might have been a 
grave accident, and to impose nothing more than a small fine 
The chief constable of a county told me a couple of months ago 
that his police had recently secured convictions for dangerous 
driving in three prosecutions and that the penalties imposed by 
the three benches had been fines of £1, £3, and £3, with no suspen- 
sion of licence in any case 

Whatever the reason may be, and wherever the blame may lie, 
I submit with little fear of contradiction that in the case of 
motoring offences of this nature the law is not being adequately 
enforced. Perhaps this is not a matter for surprise. Witness, 
for example, the grounds of opposition to the use of plain 
clothes police to catch offending motorists expressed publicly 
a few months ago by the chief constable of a county. No one 
suggested, he said, that motorists set out deliberately to drive 
dangerously or to cause an accident, and the persons who did so 
came mainly from the respectable and law abiding members of 
the public. If a chief constable can talk such stuff, who is to 
blame the lay magistrate for failing to see what the law is? 
It is as certainly a criminal act to drive recklessly and dangerously 
(even if the motorist does not set out to do so) as it is to pick a 
pocket or to break into a shop, and whereas thieving deprives 
the victim of his property these criminal motorists may deprive 
him of his life. It is little comfort to a child maimed for life to be 
assured by a chief constable that the motorist who smashed into 
him is a greatly respected member of an old established family 
business in Mincing Lane 


It will not, | hope, be suggested that I am indifferent to the 
suffering which results very often from severe penalties. I have 
seen too much of the pain suffered by the innocent members of 


a prisoner's family for that to be possible. The simple fact is 
that I am appalled by the suffering which results from the 
massacre of the roads. I want to stop it. I believe much of it 
could be stopped very simply and rapidly. For what it is worth, 
my own view is that sentences of imprisonment and heavy fines 
are sometimes necessary as deterrents, in such cases, for example, 
as drunk in charge. But they bear with such hardship upon the 
wives and children of offenders that, where one can avoid them, 
I would always prefer to do so. A disqualification to drive for 
a shorter, or longer period is so complete a protection to the 
community, and at the same time contains so sufficient a propor- 
tion of the deterrent element, that I regard this as the correct and 
recognized punishment. It is true that, where an offender earns 
his living as a motor driver, it may result in hardship to innocent 
dependants. But the hardship is less than that which follows a 
sentence of imprisonment. It is in such cases necessary for the 
court to remind itself of the purpose for which it sits— the 
protection of the public. And motorists who drive recklessly 
and dangerously—for example, by cutting in, by overtaking at 
blind corners, or by dashing across cross roads—are not fit to be 
on the road in charge of lethal vehicles, even if their dangerous 
practices have not as yet caused an accident or death. Finally, 
I believe that the stern application of this policy would result, 
very rapidly, in considerable improvement in general motoring 
standards. Drivers for the most part would come to see that 
dangerous driving practices simply did not pay, and would give 
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this article, the responsibility would no longer he, as now it very 
largely does upon the weakness and the ineptitude of so many 
courts of summary jurisdiction 


COUNTY GOVERNMENT IN NEW ZEALAND 


D. MACKLEY, F.C.SAN.Z.), F.LA.O 


Zealand, and Secretary N.Z. Institute of County Clerks 
As previously mentioned the Counties Act, 1876, divided 


perated i 
New Zealand into sixty-three counties. This number has been 


ifter the 


The Cs increased by the sub-division of existing counties, until today there 


are 129 counties, in respect of 125 of which the Act is in full opera- 
tion. The process of disintegration of the larger areas continued 
off and on unti! 1922, since when no new counties have been formed 
The number of counties in existence was increased from time 


to time because it was contended in some districts that increased 
settlement brought about increased activities, thereby requiring 
more counties to cope with the situation—although this could 
be disputed. While there is little doubt that in many cases, 
sub-division was agreed upon very slender grounds, the fact 
remains that the number of counties increased, and when one 
glances at the statistics it is at once apparent that there is no 
uniformity whatever in the division of New Zealand into counties 


For example, of the operative counties in New Zealand, the 
| est it f size 1s Westland with an area of 4,419 square 





miles the smallest being Halswell and Peninsula, each having 
ana ) ty square miles There are six counties with an 
area 3,000 square miles and nine with areas under 
100 square ics the average of the 125 operative counties 
being 826 square miles 

This, undoubtedly, ts n weakness in our county 
which was mainly brought about by the Government 
subsidy on ra payable in terms of the Appropriation Act 
For a considerable time, the Government has subsidized, at 
mints, the rates collected by local bodies, but there 


sySter 


tes, 


varying amx 
is a provision which limits the amount of subsidy to any one 
county council at £2,500 per annum The result of this limitation 
was that a large county collecting a fairly substantial rate revenue 
way of Government subsidy A number of 
overcoming this disability by 


was losing by 
counties conceived the idea of 
cutting up their counties into such units that there would never 
be any possibility of the £2,500 limitation applying 

For many years the formation of counties was permitted 
ind took place at a rapid rate, but later the Government set 
out on a policy of resisting the creation of further new counties, 
ind among other things, provision was made that the creating 
f a new county would not attract any more Government 


subsidy than would have been the case if the division had not 


taken place 


FUNCTION OF COUNTIES 


The inhabitants of every county are a body corporate under 
the style of The Chairman, Councillors and Inhabitants 
nty. Each has perpetual succession and a common 


of the co 

|, and ts capable of holding real and personal property with 
iabilities appertaining thereto 

In every county there ts a governing body consisting of a 

chairman and counc County government, as established 

law in New Zealand, ts to some extent a voluntary 

but nevertheless county councillors take a great 


by statute 
institution 
in their work. County councils, like all other local 


interest U 
New Zealand, are creatures of statute and are 


authorities in 
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strictly limited to the discharge of the duties and the exercise 
of the powers which Parliament has seen fit to confer upon them 


As also in the case of any other corporate body, a county council, 
as an entity, is distinct from the personalities of which it is 
composed, and its members cannot be held liable for anything 
legally carried out under the provisions of the various empower- 
ing Acts, although in certain cases of wrongful or illegal trans- 
actions resulting in the misuse of ratepayer’s money, action, 
if taken by the Controller and Auditor-General, or by any 
ratepayer or other interested party, may result in costs being 
granted against the members of the council, or rather, any of 
whom voted for the expenditure, and such costs may be in 
addition to any other amount which they may be ordered to 
repay 

RIDING SYSTEM 

One of the features of county government in New Zealand 
since its inception, has been the riding system, and in 1876 it 
was provided (s. 8) * That the Governor in Council shall by 
Proclamation divide every county into such number of ridings 
not exceeding nine with such names and boundaries as he thinks 
fit.” 

While there is no fixed maximum or minimum for the area of 
a county, today every county must be divided into ridings not 
exceeding twelve. The division of the county into ridings first 
appeared in the 1876 Act, although in this Act the riding was used 
solely for purposes of representation. Under the 1886 Act, 
by which time more specific provisions for the abolition of road 
boards had been made, the county councils were required to 
levy “ general’ rates separately in each riding in accordance 
with the expenditure required to be provided in each riding 
The riding system also operates for financial purposes, the result 
being—(a) That rates are levied separately in each riding; (+) 
That certain expenses common to the county as a whole are 
paid out of the common pool; (c) That the remainder of the 
finance must be expended wholly within the riding within which 
it is collected 

The theory behind the separate riding finance system was 
that in a big area with a diversity of interests the money raised 
in a particular locality should be used for the development of 
that locality. This was necessary in the early development of 
counties, and broadly it is sufficient to say that it has enabled 
the backblock areas of counties to obtain a fair share of the 
improvements carried out in the counties instead of, as might 
otherwise have happened, the money all going to the more 
central parts of the county 

Like many good systems, however, they must be adjusted to 
meet changing conditions. Until 1931 the separate riding finance 
system was mandatory. By the Counties Amendment Act, 1931, 
however, county councils were given an optional power to 
abolish the system of separate riding finance in their respective 
counties. Once the system is abolished in a county there is no 
power to return to it. It is interesting to note that out of 125 
operative counties ninety-eight have now abolished the system 
of separate riding finance 

County councils have power to carry out land drainage works 
and a council to which a licence to construct or use an electric 
line has been issued, may supply electric light and power to the 
inhabitants of the county within the limits of the licence. They 
can provide market places, public-weighing machines and, with 
certain limitations, they are authorized to indulge in harbour 
construction and harbour works. They can provide workers’ 
dwellings, and can contract with the Postmaster-General for the 
erection of telegraph or telephone communication within the 
county, and may apply such portion of the county fund account 


as it thinks fit towards the cost of same or pay an annual sum 
by way of interest or guarantee on such cost 


The establishment of public libraries, recreational grounds, 
public halls, and agricultural schools all come within the 
function of county councils, and they have the authority to sell 
road metal, rabbit-proof wire netting and to quarry, burn and 
sell lime on such terms as they think fit. They have a direct 
responsibility in regard to the eradication of noxious weeds. 

The basis of the Counties Act, however, is that a county council 
is a rural authority. Accordingly, it not well-equipped with 
powers for handling urban problems. At the same time, the 
Counties Act has attempted to recognize the position that in a 
county, towns and villages spring up which do require some of 
the urban amenities. This recognition is through a section of 
the Act which gives power to the Governor-General to confer 
on any county council such of the powers of borough councils 
with respect to drainage, sanitation and the supply of water for 
domestic or industrial purposes as he thinks fit. This power 1s 
quite freely exercised 

County councils may make byelaws for the effective carrying 
out of the provisions of the Acts relating to their areas over 
which they exercise jurisdiction Byeclaws are made to suit 
existing conditions and not so much to meet future require- 
ments. It is necessary, therefore, that byelaws should be kept 
up-to-date in order that they may have a guiding effect on 
development and not an unnecessarily restrictive one 

The procedure as to levying rates is very cumbrous. Coufities 
may levy general rates on a riding basis, or when there are no 


riding accounts, the general rates are levied uniformly on the 


county as a whole 

To briefly outline the main classes under which revenue from 
rates is obtained 
1. General Rates for general purposes 

In counties where there are no road or town districts a maxi- 
mum rate of 3d. in the £ on the capital value of rateable property 
or its equivalent on the unimproved or annual value 
2. Separate (or Special Works) Rates 

These rates may be levied on the county or a portion of the 
county for works for a particular purpose or for the benefit of 
a part of a local district. The total amount that may be levied 
in one year is }d. in the £ on the capital value or its equivalent. 
3 Special Rates 

Rates under this heading are imposed to secure the repayment 
of loan money and necessary interest charges. The amount of 
special rates is not limited by statute 
4. Noxious Weeds 

Counties which have assumed the responsibility for administer- 
ing the Noxious Weeds Act are authorized to levy a rate which 
may either be on the rateable value of the land or on an acreage 
basis. Where levied on the rateable value of the land the maxi- 
mum rate is }d. in the £ on the capital value, but the total amount 
payable by a ratepayer in any year must not exceed 6d. per acre 
of his holding. Where the rate is levied on an acreage basis the 
maximum that can be levied on any ratepayer for any year 1s 
6d. per acre of his land 

Notwithstanding anything in the Counties Act limiting the 
amount of general and separate rates which may be made in 
any year by county councils, there is power giving special rating 
powers up to }d. in the £ on the capital value or its equivalent for 
the purpose of providing funds for the reconstruction of bridges 
exceeding twenty feet in span. The general rate for each riding 
(where riding accounts have not been abolished) is struck 
separately and in making such rate the amount to be expended 
in the riding, and to be contributed for general purposes, is 
taken into account. 
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FINANCE Except where the council has determined to abolish ridings, 
the keeping of separate accounts in respect of the various ridings 


relating to the finances and accounts of county 
is mandatory. 


uined in many Acts and regulations, and it ts 
with the subject of finance fully in this article The accounts of a county council are subject to a strict audit by 
the financial structure of a county ts that the the Government audit office. County councils, like every other 
ounty embraces all its operations except those class of loca! authority, are under severe statutory financial limita- 
ans under the Local Bodies Loans Act, the tions. They have to pay theirway. They have strict limitations as 
be dealt with in separate bank to borrowing by way of overdraft. They cannot borrow by this 
fund means more than three-quarters of their revenue for the previous 
year, and at the end of the year they can owe on overdraft only 
such as is then outstanding and uncollected Every local 
authority shall provide for its ordinary obligations and engage- 
ments in any year out of its revenue for that year. This state- 
ment recognizes, in effect, the principle that one council, unless 
specifically authorized to the contrary, cannot leave obligations 
for a succeeding council 


which must 
om separate 
nty fund wisi of (a) Rates made an 
ncil as provided im this or any other Act (pb) 
inty roads, bridges and ferries and all rents « 
Moneys received by the council under of 
Act , (d) Moneys received from the use or working 
ay (¢) Rents and profits of property vested in the 
(f) Fees and fines payable to the council under 
ther Act, (g) Moneys received by way of loar There is a provision which authorizes a county council to 
than neler t ocal “> - On 9) - 
an under the Local Bodies Loans Act, 1926; (A) set aside moneys to form a fund or funds for certain purposes 
received by way of subscription or voluntary contribu . 
; such as the repair, renewal of plant, etc., and goes on to say 
i) All other moneys the property of the corporation 
that the council may invest the moneys so set aside. Moneys 
sunt is the pr yal account hin the cou “ 
ae 2 ie a oo within the county are not set aside until they are placed in a “ separate bank 
t all moneys received and expenditure incurred . 
account " or invested in authorized trustee securities for the 
lebited as the case may be, except where statutory 
purpose for which the fund has been created 
ide r such moneys to be shown in a separate 
(To be continued) 





PRIVATE STREET WORKS: LONGITUDINAL AND 
TRANSVERSE SECTIONS OF A STREET 


CONTRIBUTED 


It was contended on behalf of the owners on the south side 
that the authority was bound to apportion the costs of the repairs 
one which must arise from time to time with many between themselves (the owners on the north side being exempt 

ties under s. 151) and the owners on the south side, and that the 

words “ fronting, adjoining, or abutting on such parts thereof ” 
referred to the previous words“ such street” and not to the 
words “ carriageway or footway.’ It was argued that a footway 
was not for the exclusive use of one side only, that the houses 
on both sides of a street may be said to “ front” it, and the 
liability to contribute to the expense of part should be borne by 
all 

In giving judgment for the authority, Grove, J., said: “ the 
liability to repair is not imposed by the section on the owners of 
premises fronting or adjoining or abutting on ‘such street’ 
but on such parts thereof as require repair. The effect is to make 
the owners of the premises adjoining such parts liable. It cannot 
be said that the footway on the south side of the street either 
adjoins of abuts on the north side " Denman, J., uses 
similar language and refers to the special mention of the word 
“ footway “ as one of the parts of a street which may require 
to be repaired and which is a definite part of a street that can 
be cut off from the rest 

The wording of the Private Street Works Act, 1892, differs 
from that of the Act of 1875 
property mm the street to repair the footway and channel on The 1892 Act does not refer to a carriage way or footway, the 
the south side of the street, and on their default did the material words being “ street or part of a street.” It might be 
repairs nsely and apportioned the expen pon the thought that the words “ part of a street” should relate to a 
owners of the property on the south side of the st ‘ part or section of a street whether such section be a longitudinal 

section of the whole width or a transverse section being part 
only in width of the street 

The case against such a construction is Clacton Local Board v. 
Young (1895) 59 J.P. 581, which has never been overruled. In 


thon whether a longitudinal portion of a street can be 


ind if so upon which frontagers the expense is to be 


the case with all problems relating to private street works, 

t is first necessary to ascertain whether s. 150 of the Public 
Health Act, 1875, is appheable or whether the authority has 
xlopted the Private Street Works Act, 1892. Section 150 of the 
Public Health Act, 1875, provides that where any street or 
the carriageway, footway or any other part of such street 1s not 
sewered, levelled, paved, etc., to the satisfaction of the urban 
authority xh authority may, by notwe addressed to the 
respective owners or occupiers of the premises fronting, adjoin- 
ing or abutting on such parts thereof as may require to be 
sewered, levelled, paved, etc., require them to sewer, level, pave, 
etc., the same within a specified time. The section goes on to 
provide that if such notice is not complied with the urban 
authorit Ne execute the works mentioned or referred to 
therein and n recover the expenses incurred from the owners 
in default ording to the frontage of their respective premises 
The apphecation of this section was considered in Wakefield 
Urhan Sanitary Aw ; v. Mather (1880)44).P. 522. In thes case 
the wh of the north sid 1 a Street was occupied by a church 


yard I he rban wity gave notice to the owner of the 


It was held that the premises on the south side only were those 

fronting, adjoumng or abutting “ on the footway and channel 
and liable to be charged with the expenses, within the meaning 
of s. 180 
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that case the local board proposed to make up the Marine 
Parade, Clacton, with a twelve feet footpath along the north 
side and apportioned the expenses of kerbing and paving such 
footpath among the owners of the north side only which abutted 
on to houses. On the south side the Parade abutted on to land 
which belonged to the local board, was open to the use of the 
public, and was used for pedestrian traffic 

it was held by the Queen’s Bench Division that the proposed 
footway could not be treated as separate from the road itself, 
and that the frontagers on both sides of the Parade were liable 
to the expense of making up the footapth on the north side 


The judgment of the court was given by Pollock, B., and is 
quite short and it would appear that some importance was 
attached to the fact that the local authority was making a new 
Street. He said in this case the street is entirely a new 
Street, and it seems to me that it must be dealt with as a whole, 
and that all persons are liable to contribute to the expenses 
whose premises front, adjoin, or abut on the street. The only 
thing which militates against this view is the use of the expression 
“ or part of a street * but here we are dealing with a new road, 
and we cannot read these words as implying a longitudinal 
division, for in that case owners could be taxed at a point where 
no improvement was being made.” It is not clear what was 
meant by the last remark, as the argument in favour of a longi- 
tudinal division of a street is that the frontagers on the part of 
the road which remains unpaved should not be asked to con- 
tribute towards the expense of works from which they derive less 
benefit. He distinguished Wakefield Authority v. Mather, 
supra, by saying that in that case the section spoke of the owners 
of premises abutting on the part which required to be paved, 
which in that case was a footway, and that the language of the 
Act of 1892 was “ very different.” 

The question arose in the case of Alderson v. Bishop Auckland 
U.C. (1913) 76 J.P. 347, but in this case the street concerned was 
the boundary between two authorities and the premises abutting 
on the south side were outside the boundary of Bishop Auckland 
urban council. It was held that those premises should not be 
included in the provisional apportionment. 


In Standring v. Bexhill Corporation (1909) 73 J.P. 241, it was 
held that “ part of a street may be such part as is not occupied 
by tramlines, which is a part in width, and in Bell and Sons v 
Great Crosby U.D.C. (1912) 77 J.P. 37 these words were held to 
apply to a frontage strip 

The Metropolis Management Act, 1862, s. 1, provides that in 
case the vestry deem it necessary that “ any footway or any part 
of a footway ™ should be flagged .. . the owners of the houses 


MISCELLANEOUS 


NATIONAL COUNCIL OF SOCIAL SERVICE 
ANNUAL REPORT 

The report of the National Council of Social Service for 1949-50, 
gives an account of the activities of the Council and its associated 
bodies in a very diverse field. At the outset reference is made to the 
basis on which the Council was founded in 1919, it is emphasized that 
the Council has always regarded as paramount importance its link 
with local councils of social service. It is regretted however, that there 
are still many towns without any adequate machinery for consultation 
and co-operative action which such a council can provide. 

In view of the transformation of the social services over a long period 
of years, culminating in the legislation resulting from the Beveridge 
Report, it is thought that the time is ripe to bring the purpose and 
work of councils of social service once more into the centre of yolun- 
tary effort. As explained in the report, these councils have four main 
functions which make for the harmonious development of social | ife. 
First, they provide a necessary means whereby organisations both 
statutory and voluntary—can come together for consultation and 
co-operative action ; secondly, they can present the challenge to the 





and the owners of the land bounding or abutting on the road or 
street in which such footway or part thereof is situate should 
pay the amount of the expense incurred. It was held in Padding- 
ton Vestry v. North Metropolitan Railway Co. (1894) 58 J.P. 413, 
that the effect of this section was to make the expenses of flagging 
a footway on the one side of a street payable by the owners on 
both sides, but only along the portion of the street where the 
local authority had resolved to pave the footway. This decision 
followed that of Mile End Vestry v. Whitechapel Union (1877) 
41 J.P. 20 where the facts were similar. In this case Jessel, M.R., 
defined the expression “ part of a street as one ascertained by 
a transverse section. In White v. Fulham Vestry (1896) 60 J.P 
327, the owner of land on the south side of a street which had been 
previously paved agreed with the vestry to set back his boundary 
and dedicate a strip of thirteen feet wide so as to increase the 
width of the road. Six feet in width of this added strip was 
paved by the vestry and became part of the carriageway of the 
road, the remainder being left to serve as a footpath. Some years 
later the vestry resolved ta pave the footpath and it was held 
that no part of the cost of paving this path could be apportioned 
on the houses on the north side of the street 

The omission of the words “ carriageway, footway, or any 
other part" from s. 6 of the Act of 1892, and the substitution 
of the words “ street or part of a street may have been inten- 
tional and, on the authority of Clacton Local Board vy. Young 
supra, it would appear that a local authority under the later 
Act must deal with a street or a “ length " of a street for the full 
width and apportion the cost on the frontagers on both sides 
This may sometimes be inconvenient, particularly if there should 
happen to be only one frontager on the side of the street farthest 
away from the footpath or length which is being made up, who 
may feel aggrieved at having to bear the expense of work from 
which he does not obtain an equal benefit 


It is quite clear that the words “ street or part of a street” if 
they are capable of being construed as a longitudinal section at 
all cannot apply to the whole length of a street but only to that 
length which it is proposed to pave. Thus if a local authority 
resolve to pave a footpath of one hundred yards along a road 
five hundred yards long, the cost will be apportioned between 
the frontagers of the lengths of one hundred yards, and not on 
the whole length of five hundred yards 


Any construction to the contrary would clearly, in the words 
of Pollock, B., in Clacton Local Board v. Young, involve owners 
being taxed at a point where no improvement was being made. 
Why this objection should operate sometimes in the case of a 
transverse division is not so clear. x 


INFORMATION 


individual for voluntary service to his neighbourhood and community ; 
thirdly, they can endeavour to carry out the difficult task of exploring 
new methods of voluntary service and conduct worth-while experiments 
in social work which, for the present at any rate, the State cannot 
undertake. As showing the desire of the Council to assist in any 
exploration of the social services, it is mentioned that during the 
past year the council, with the financial help and co-operation of the 
King Edward Hospital Fund for London, initiated an inquiry into 
voluntary service and the hospitals 

Perhaps the most important part of the report is devoted to a short 
account of the work of each of the groups and committees associated 
with the Council. For instance, the Standing Conference of Councils 
of Social Service, which is representative of the whole movement, 
continues to perform a most valuable function in collating the views 
of local councils on national questions and on matters which are of 
common concern. The National Old People’s Welfare Committee 
which was established in 1940 under the chairmanship of Miss Eleanor 
Rathbone, continues to perform outstanding services for the welfare 
of old people throughout the country as shown by the references which 
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ROAD ACCIDENTS. DECEMBER, 1950 
The return of the number of persons reported to have died or to 
have beer red, as a result of road accidents Great Britain during 
the month of December, 1950, 1s as follows 


Slight 


9?7 


> 457 





PERSONALIA 
APPOINTMENTS 


own clerk of the borough of Stockt yn- Tees and 
lees Valley Water Board since 1947, has | n appointed 
the borough of Gillingham. Mr. H who rs forty years 
ed to Mr. Holland Booth and was admitted in 1934 
revioUs appointments as assistant solicitor to Dewsbury 
ssistant solicitor to Tottenham Corporation, and deputy 
Tottenham Corporation. During the war he served in 
Force, holding the rank of Flight Lieutenant 
H. McCall, second deputy clerk of the Lancashire County 
heen appointed to the post st deputy. Mr. McCall, 
of age, has had exper with E. Suffolk County 
y Metropolitan Borough j Dorset County 
npshire County Counc a the war he served 
© position of second deputy 1s being taken by Mr. P. D 
Inman, at present first assistant solicit Mr. Inman has held a 
previous appointment as assistant solicitor to Dewsbury corporation. 
He also served in the Army during the war. Mr. A. H. Joliffe has 
resigned his post of first deputy to take up the post of clerk to the 
Mersey River Board 
Mrs. E. D’Arcy-Brown, probation officer under the Surrey combined 
probation committee, has been appointed probation officer in the 
Worthing division. She is thirty-three years of age 


OBITUARY 


Mr. G. E. K. Burne, clerk to the Diss Urban District Council 
from 1919 to 1938, died on April 3 at the age of sixty-cight. Mr 
Burne, who was principal in the firm of Messrs. Lyus, Burne & Lyus, 

was coroner for Diss for thirty-three years until he resigned 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 


HOUSE OF COMMONS 
Friday, April 6 


Pet ANIMALS But, read 2a 


~~. wo 
NOTICES 
The next court of quarter sessions at Berwick-upon-Tweed will be 
held on Friday, April 27, 1951, at the Guildhall at 11.30 a.m 
The next court of quarter sessions for the borough of Bridgwater 
will be held on Friday, April 27, 1951 
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LAW AND PENALTIES IN 
COURTS 


OTHER 


POLICE (PROPERTY) ACT, 1897—APPLICATION FOR 
RESTORATION OF PROPERTY 


Application was made by the police under s. | of the Police (Property) 
Act, 1897, to the Salisbury City Justices on February 19, 1951, for 
direcuons as to the disposal of substantial property in their possession 
Readers may remember that in a case heard at Wiltshire Assizes last 
year, an cighteen year old blackmailer pleaded guilty to demanding 
£1,850, from a sixty-eight year old former lay reader, and was put on 
probation for three years 

Mr. Justice Devlin, who heard the case, waived the general! rule 
that the name of the blackmailed person should not be referred to and 
stated in the course of his pudgment that the blackmail, though serious, 
did not begin to compare with the evil that had been done to the boy 
by the former lay reader 

The learned judge also stated in the course of his judgment, “I 
will do nothing to assist X (former lay reader) to recover the money 
equally, I will not prevent this 

The blackmailer had invested a considerable part of the money 
he had obtained in goods including a motor car, a boat, roller skates 
a bicycle, two air rifles, a tennis racquel, several cameras, (WoO wirciess 
sets, quantities of clothing, a watch, a microscope, a telescope and 
held glasses, and the police had taken possession of all these items 
as well as cash to the value of £451 

Mr. A. B. Lemon, solicitor, for the former lay reader who appeared 
im court in the custody of a warder (having been subsequently con- 
victed of an offence with a boy other than the blackmailer referred 
to above), said that so far as the present application was concerned 
his client was to be treated as an innocent person. He relied upon 
the wording of s. 45 of the Larceny Act, 1916, which provided that 
property wrongfully obtained in consequence of an offence under the 
Act shal! be restored to the owner 

He submitted that there was no doubt that the money held by the 
police was obtained from hrs client and the goods had been purchased 
with his chent’s money which had been obtained from him with 
menaces 

The solicitor for the youthful blackmailer submitted that s. | of the 
Act of 1897 gave power to restore the property to the person appearing 
to be the owner of it, and he argued that there could be no doubt 
that the property having been removed by the police from his client 
the latter must be deemed to appear to be the owner 

The justices, after retiring, announced through their chairman 
that on the information before them they were unable to come to a 
decision and they therefore made no order. The Chairman expressed 
regret that Mr. Justice Devlin, when the whole matter was before him, 
had not thought fit to deal with the disposal of the property 

On March 19, 1951, a further application was made by the police 
under s. | of the Act of 1897. The solicitor appearing for the police 
stated that several items held by the police had been claimed by the 
blackmailer as his personal property, and it was in respect of the 
remaining items that application was being made. The police asked 
for an order for costs to be made as they had had to store several 
of the items for a considerable time and they were anxious to dispose 
of the articles as quickly as possible 

Mr. Lemon stated that his client was prepared to leave the matter 
in the hands of the bench. If the bench thought fit to order the 
money and proceeds of sale of the property held by the police to be 
given to charity, his client would approve of the order. Mr. Lemon 
submitted that it would be a dangerous precedent if the court ordered 
the property to be handed over to the blackmailer, as this would tend 
to encourage other blackmailers 

The solicitor for the blackmailer then dealt with the articles and 
money in the possession of the police seriatim, and argued that the 
court could only make an order for the property to be given to charity 
if they were unable to ascertain the true owner and he submitted that 
in this case there could be no doubt that the owner was cither his 
chent or Mr. Lemon's 

The court ordered certain articles to be returned to the blackmailer 
and the remainder to be sold by the police. The proceeds of sale 
together with £450 cash in the hands of the police, were to be handed 
to the clerk and out of the money there should be paid the costs of 
the two a cations, £50 should go to the Salisbury City Bench Poor 
Box and balance for the Salisbury Branch of the Prisoners’ Aid 
Society 


COMMENT 


The argument before the justices indicates clearly that in some 
respects the provisions of 45 of the Larceny Act, 1916, are difficult 


MAGISTERIAL AND 


to reconcile with the provisions of the Police (Property) Act, 1897, 
and it may be helpful to analyse shortly the two sets of provisions 
for restoring property to its owner 

Section | (1) of the Act, of 1897 provides that where any property 
has come into the possession of the police in connexion with any 
criminal charge a court of summary jurisdiction may, on the applica- 
tion either of the police or by a claimant of the property, make an 
order for the delivery of the property to the person appearing to the 
court to be the owner, or, if the owner cannot be ascertained, may 
make such order in respect of the property as the court thinks nght. 

It is apparent that there may well be cases where a definition of the 
word “ owner " would be invaluable and it is to be regretted that the 
Court of Appeal in Marsh v. Commissioner of Police and Another 
(1944) 109 J.P. 45, declined to undertake the task although presented 
with the opportunity 

it will be recalled that in that case it was decided that an innkeeper’s 
lien attaches to a ring deposited with him by a guest as security for 
the payment of his bill. The ring in question had been stolen by the 
guest and upon the hearing of an application under s. 1 of the Act 
of 1897 it was argued that the company from whom the ring had 
within the meaning of the section 
was) in delivering the leading 


been stolen were the “ owners ™ 


Lord Justice Goddard (as he then 


judgment in the Court of Appeal, declined to give a concluded opinion 
on the meaning of the word “ owner’ 
the case upon other grounds 

At present the provisions of s. | of the Act of 1897 have to be read, 
in appropriate cases, in conjunction with reg. 94, Defence (General) 


in the subsection deciding 


Regulations, 1939 
Section 45 of the Larceny Act, 1916, enacts that where a person 
is convicted of an offence under the Act the property misapplied shall 
be restored to the owner The section limits the cases im which an 
order may be made so far as money is concerned to those in which 
the money stolen, or the proceeds of it, are found upon the thief 
or in the possession of someone who has received it from him other- 
wise than by the money passing as current coin 
It is the opinion of Mr. Lemon, to whom the writer is greatly 
indebted for this report, that had his chent pressed for the cash held by 
the police the justices would have made an order in his favour. In 
the humble opinion of the writer the argument of Mr. Lemon before 
the justices is to be preferred to the argument of his opponent and had 
the justices ordered the money to be restored to Mr. Lemon's client 
the writer believes their decision would have been upheld if challenged. 
R.L.H. 


PENALTIES 


Wolverhampton— March, 1951—(1) drunk and disorderly, (2) refusing 

to leave a public house when requested so to do by the licensee 
{1) one month's imprisonment, (2) fined £3. Defendant, a 

man of twenty-nine, refused to pay the fine and was sentenced 
to a further month's imprisonment in default of payment 

Wolverhampton—March, 1951—assaulting the licensee of a public 
house—fined £3. To pay £1 10s. 6d. costs. The licensee heard 
the sound of breaking glass and going outside saw five men. 
He asked repeatedly which of them had broken the glass and 
defendant then struck the licensee over the eye and four stitches 
had to be inserted in the cut 

Exmouth—March, 1951—<causing unnecessary suffering to a dog by 
shooting it with an airgun—fined £15. To pay £3 3s. compensa- 
tion to the owner of the dog and £6 14s. costs. Defendant, an 
eighteen year old student, did not bother to see how badly the 
dog was injured and veterinary surgeon stated that it died 
probably after acute pain in five or ten minutes 

London Sessions—April, 1951—fraudulent conversion of £35—six 
months’ imprisonment. Defendant, a forty-three year old 
dealer, received the money from the wife of a licensee and sent 
her a telegram stating, untruthfully, that he had put the money 
on a horse. The horse won at 9 to 4. The dealer then sent a 
further telegram stating, untruthfully, that he was investing the 
winnings on another horse; this horse won at 10 to 1. Defendant 
then sent another telegram stating, untruthfully, he was putting 
the whole amount (about £1,200) on a third horse. This horse 
won at 5 to 2 so the lady should have received £4,620 ! 

Totnes—April, 1951—41) riding a motor cycle without third party 
insurance, (2) no driving licence, (3) no Road Fund licence— 
(1) fined £5, (2) fined £2 10s., (3) fined £5, and disqualified from 
driving for two years. Defendant, a thirty-nine year old farm 
worker, had been driving without a licence for twenty-three years. 
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REVIEWS 


Kayden on Divorce. Supplement to Fifth Edition. By F.C. Ottway and 
Jt. S. Simeon 1 cverdon Butterworth & (o. (Publishers) Lid. 
Price of main work and supplement £4 4s. Supplement alone 15s. 
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The Justices Handbook. By J.P Eddy, K.C. Second Edition. London 
Stevens & Sons, Lid. Price 12s. 6d. net 
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Local Government and Local Finance. By Sir Cecil Oakes and W. L. 
Ducey. London Sweet & Maxwell, Ltd. Price £2 Ss. net 


! hed pedigree he t. ast 


wad HH 


Wess n the 


The eaghth edition came the ninth 
Ss practi cw work, so much rewrting having been involved by 
the legis hanges made since the Public Health Act, 19%4. « ime 
nto operatio The hook no longer stands alone, as ti ts earliest 
editions nuch the same scope there 1s Hart cal Government 


and, of smaller scope, and therefore more suitable for elementary 
students, quite a crop of less expensive works. Nevertheless the 
thorough treatment, which the learned authors have compressed into 
450 pages, will make the work valuable to everybody who wishes to 
obtain a general view of local government as it exists to day. If the 
book be compared with Hart, which ts more or less of the same size, 
it may be thought that Hart has perhaps a certain tendency to regard 
the borough as the standard unit, whereas Sir Cecil Oakes and Mr 
Dacey are both well known as “ county " men. This is not, however, to 
say that there is any lack of balance. Chapter |! on “ Housing,” for 
example, which ts not in the main a county counci! function, ts quite 
adequate for a book of this scope the same may be said of Parish 
Property, Commons, and Open Spaces " which, again, are not in the 
main county council functions. It may be added that even liquor 
ocal government function at all, 1s included 
Negotiating Machinery * which has 


licensing, which ts not a 
There is a long new chapter or 
sprung into great importance since the previous edition, and another 
new and informative chapter is on the allied topic of the ~ Central 
(Local Government) Associations.” Part Il of the work, devoted to 
local finance, 1s shorter than mught perhaps be expected from the 
specific mention of “Local Government and Local Finance” m 
the title, but im sixty pages it gives a readable and comprehensive 
account of rating and valuation, of the methods of showing income 
and expenditure, and the system of loans and Exchequer grants 
Altogether, this is a book to be recommended, within the scope which 
the learned authors have set out to cover, not merely for use by 
students and by their instructors but by lay members of al! grades of 


local authority 


The National Health Service Act, 1946—Annotated. Supplement to 
1948 Edition, including the 1949 Amending Act and Statutory 
Instruments. By S. R. Speller, LL.B. London: H. K. Lewis & 
Co., Ltd. Price 27s. 6d. 

This is a supplement to the author's valuable book on the National 
Health Service Act, 1946, and so brings the original work up to date. 
The Act, in common with the other legislation implementing the 
Beveridge Report, involved the making of a very considerable number 
of statutory mstruments, and without a knowledge of them tt is 
impossible to understand the working of the Act Many statutory 
instruments were issued as the first book was going through the press 
and could only be included at the end of the volume. Since the passing 
of the principal Act, there has been the amending Act of 1949. This 
Act has been carefully annotated in the new volume. Next follow 
some 160 pages of the statutory imstruments made since the original 
volume was prepared, including those referred to in the supplementary 
index thereto 

It would of course have been much more satisfactory to those using 
the work if the author could have rewritten it entirely and incorporated 
the amendments and additions in their proper place. The difficulties 
of publishing in these days, however, clearly made this impracticable 
$0, as a temporary expedient, pending, we hope, a further revised and 
comprehensive edition at a later date, the author has very usefully 
included notes of necessary amendments to the text of the carlier 
volume. As he emphasizes, however, the new volume should not be 
used in isolation from the main volume, nor its index referred to 
without reference also being made to the main volume 

Those concerned with hospital administration who have found the 
first volume so useful, will be well advised to obtain the supplementary 
volume as, in fact, without it they may well overlook some important 
points in carrying out the day to day administration of the service 


The Origins of Muhammadan Jurisprudence. By Joseph Schacht 
London : Oxford University Press. Price 25s. net. 

We appreciate the compliment paid us by the Clarendon Press in 
sending a copy of this work for review. We are bound, however, to 
say that it is a book for specialists in a field not often ploughed by our 
own readers. Even those among them who are responsible for tuition 
of the com ng generation of lawyers w Il seldom have occasion to give 
instruction in Islamic law. In this country the main circulation of the 
book will have to be in universities where students are received from 
Islamic countries, or where there are young men intending to make 
careers in those countries, including perhaps a certain number of 
students for the diplomatic service Since the work of Professor 
Margoliouth half a century ago, the educated Englishman will know 
the name of Shafii, much as if he is not a lawyer he knows that of 
Papinian, and as the educated Egyptian or Pakestani will know of 
Aguinas or Confucius. Beyond that point, we doubt whether many 
people in this country are aware of the common body of legal tradition 
throughout Islam, otherwise than (perhaps) knowing that there is 
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such a body of tradition, confusing ethical, legal and religious subjects, 
something after the manner of the book of Deuteronomy. Readers 
who have a taste for screntific law and comparative jurisprudence will, 
however, find much to interest them in the present work. It should 
perhaps be mentioned that 1t 1s addressed to such readers, and does not 
purport to be a handbook, either of the common law of Islam or of the 
law admunistered in any country Rules of law, as enforced in this 
or that jurisdiction, are frequently given, but always by way of illustrat- 
ing the development of the law and the use of traditional and written 
sources. We do not find that Mr. Schacht has much to say upon the 
alleged debt of Muhammadan jurisprudence to Roman law : perhaps 
he accepts the view that that debt had been overstressed by cartier 
writers. There is, however, a mass of information, starting broadly 
with Shafi: and his attitude to earlier teachers, and developing through 
the different schools which sprang up in different parts of Islam. In 
this context, it is to be remembered that geographically the Islamic 
system spread over a greater portion of the earth's surface than the 
common law or Roman law; it would have been strange if, in a 
thousand years or so of very imperfect communications, different 
schools had not sprung up—in much the same way as (for example) 
French law in North America and Dutch law in South Africa developed 
differences from their parent Roman stem. The reader who is interested 
in these matters may be advised, after perusing the introductory matter 
in the opening chapters, to turn straight to p. 341 where there is an 
index of legal problems, many of which he will at once recognize as 
occurring in English law and equity or in Roman law. 


Survey of Metropolitan Courts Detroit Area. By Maxine Boord Virtue, 
of the State Bars of Michigan and Kansas. Formerly Research 
Associate, the University of Michigan. Published by the U niversity 
of Michigan. Price 5 dollars. 

For those who like to make comparisons between legal institutions 
and methods in this country and those of other nations, this thorough 
and exhaustive description of the courts of a densely populated area 
in the United States will prove absorbing and instructive 

Research and authorship were undertaken by Mrs. Virtue at the 
instance of the Section of Judicial Administration of the American 
Bar Association in conjunction with the University of Michigan Law 
School. Courts and court staffs co-operated in the inquiry 

It is a survey, a statement of facts, rather than a critical study. 
Defects and difficulties in the present organization and administration 
are mentioned, as is natural, but it has not been thought wel! to 
embody in this treatise specific recommendations for improvements 
One thing is quite clear: the multiplication of special courts to deal 
with particular types of work can go too far and create confusion. 

The accuracy of the statements made in the book can be taken for 
granted. Not only was the work compiled largely as the result of court 
room observation, interviews with court clerks, judges, probation 
officers and other personnel, and reading litigation files, case histories 
and other material, but also there was the check provided by repre- 
sentative officers of each of the Detroit courts studied being given an 
opportunity to examine the manuscript in order that any error of fact 
might be corrected 

There are many points of similarity and also many points of 
difference between the system described here and that of this country 
In England we have fewer kinds of courts and no elected judges or 
magistrates. An Act of Parliament cannot be challenged in the courts 
as being unconstitutional, but this can happen in the United States, 
and even the introduction of a new court, sanctioned by legislation, 
may be called in question 

The jurisdiction of the juvenile courts appears to differ little from 
that of the English courts in most respects, but it is interesting to note 
that there is a special jurisdiction over “ wayward minors.” This 
applies to boys and girls between seventeen and nineteen who are 
addicted to the use of drugs or alcohol, who repeatedly associate with 
dissolute persons, who are found of their own free will in a house of 
ill fame, who are wilfully disobedient, or who habitually idle away their 
time. The object, of course, is to prevent such young people from 
drifting into criminal ways and the criminal courts, and the jurisdic- 
tion is not unlike an extension of our own care or protection provisions 
above the age of seventeen. 


Estate and Succession Duties. By W. A. Cooke. Cape Town and 
Johannesburg : Juta & Co., Ltd. Price 37s. 6d. net. 

This work deals with the Death Duties Act, 1922, of the Union of 
South Africa. We gather that in 1922 taxation of this sort was a novelty 
in the Union, and that executors and others who were called upon to 
frame accounts experienced, at first, great difficulty in grasping what 
was required of them. In these circumstances the learned author 
produced a first edition of the work, which has now reached a fourth 
edition. His original object was not to write a legal treatise but to 
give practical help, and judicial authorities were not quoted. In 
succeeding editions, and particularly in the present edition, he has 


dealt with the matter on more orthodox lines, quoting not merely South 

African decisions on the South Afnmcan Act but also English and 
Scottish decisions upon parallel provisions in this country. The result 
is that the work, although designed entirely for South African use, is of 
interest also as showing that, in a community which in some ways is 80 
different, governed by legal principles derived from a different source, 
it has been found necessary to have recourse to a levy upon property 
on the death of the proprietor. This cannot, of course, lead to its use 
here as a text-book for practice, because of the different proprietory 
interests which have come to be recognized in South Africa, in accord- 
ance with the Roman Dutch system. But the English lawyer should 
never forget that Roman Dutch is the heir to two great traditions, 
that of Rome and that of Holland in the days when the Dutch Univer- 
sities were the centre of European philosophic study Upon the 
adequacy of the learned author's exposition of the law in South Africa 
we are not competent to give an opimon, but the book appears to be 
complete and well arranged ; it 1s well set out, and ts comprehensible 
by a lawyer even though unacquainted with Roman Dutch law as it 
has developed in the Union 


NEW COMMISSIONS 


LEOMINSTER BOROUGH 
William David Berry, 38, Burgess Street, Leominster 
Frank Hodgskiss Dale, Eyton Hall, nr. Leominster 
Frank Edward Webb, Wellow, Newlands Drive, Leominster 


LUTON BOROUGH 
Mrs. Ruby Lilian Anderson, 4%, Barton Road, Luton 
Frederick William Bates, 5a, Millfield Road, Luton 
Mrs. Margery Mary Ekins, 78, Wychwood Avenue, Luton 
Bertie Farrow, 19, Runley Road, Luton 
Wilfred Stuart Foster, 386, Dunstable Road, Luton 
Frank Ronald Maxwell Head, 25, Argyll Avenue, Luton 
Claude Arthur Sinfield, 29, Alton Road, Luton 


MORLEY BOROUGH 
Charles Stinton, Moor Vale, Maigh Moor Road, West Ardsley, 
nr. Wakefield 
Mrs. Ethel Whitehead, 6, College Road, Gildersome, Leeds. 


help her 


to help 
herself... 


She is not seeking charity. We 
enable her to overcome her dis- 
ability by training her to make 
artificial flowers. For this she 
receives official standard wages, 
which enable her to contribute 
towards her keep. The heavy cost 
of maintaining the home and work- 
shops, however, is more than can be 
provided by our crippled women. 
We need the help of sympathetic 
souls to bridge this gap as well as to 
support our long established work 
among needy children. 

May we ask your help in bringing 


this old-established charity to the 
notice of your clients making wills. 


3¥ooms Crippleage 


3739 Sekforde Street, London, E.C.! 





john Groom's Crippleoge is not State aided = it is registered in accordance with the Notional! 
Ass Act, 1948 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little Londoa, 
( hichester, Sawen Ihe questions of yearly and half-yearly subscribers only are answerable in the Journal. The aame and address of the subscriber 
must accompany cach communication All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


Herta 


wc 
ummediately vord and ihe « 
is whatever the intention « 
n the preceding paragrapt 
false pretences and neithe 
embezziement or traudulent conversion as as whole 
te that the official received the money improperly or idulently 
gued that the public were not deprived of | lege of 
ng the ring so that there could be no case of la f hose who 
the enclosure in the above manr y unk they were de 
prived of their right to be there and were fact t nassers, lable to 
be turned out, although im fact they vileges 
which they paid their money. No complaint hi ved from 
ny person gaming access im Us manner JARK 


inswer 
We think that these facts upon due proof w« 
case a Charge of oDtain Dy laise pretences 
ck 
pretence is by conduct in the 
being entutled to accept the moncy 
imission 
The payer had no expectation of getting | money back and 
nded to part permanently with it and to get in exchange the right to 
ind to remain in the enclosure. We think he parted with the 
property as well as with possession We do not think that his not 
getting or berg able to get what he hoped for affects his state of mind 
he time of parting with the money 


Criminal Law — Finding— Sale by finder am ubsequent sale 
€ jaium to goods by owner to finai purchaser Sale thereafter by that 
purchaser-—Has he wmmmitted any offence 
4 lost a watch from his house. Subsequently a watch was picked up 
by B who made no effort to find the owner, but offered it for sale to ¢ 
C, before buying it, took it to the police who informed him that they 
had not been notified of its loss. C then sold it to D who in turn sold it 
to a pawnbroker X. A saw the watch in X's window, identified it and 
told X that it was his watch. X stated that he obtained it from D who 
had had it from his father. A went to see D and told D that he intended 
tO go to the police The police interviewed X who stated that he had 
then sold the watch to a woman passer-by whom he would not be 
ible to wentify agai No question of market overt arises The 
evidence against B for larceny by finding is not we consider sufficient 
t ¥ a prosecution. It ts felt, however, that X having obtained his 
title through a finder is in the same position as a finder and ts hable to 
rn the watch to the origmal!l owner and by « of it has 


© pustl 


committed larceny JINX 
inswer 

Any civil liability of X to A must not be allowed to affect the position 

as far as the criminal law ts concerned. X acquired the goods tn the 

ordi course of his business and had no reason to suppose that D 

not entitled to sell. The claim by A tt ! itch was his does 


(riminal law , A ’ not in our view make X guilty o 
by 


nt ld the 
f larceny wher > subsequently sold the 


wate 


4.__Fingerprints— Jaten hy order 
1948 40 

Under the above sec power 1s given to tices to order, upon 
the application of r of police not below the rank of inspector 
that the fingerprir t person not less than fourteen vears of age 
who has been taken int istody and is charged with an offence before 
the court, shall be taken by a constable 

The question has arisen whether this power may be exercised after 


the charge on which the person concerned is before the court has been 


iea fer fingerprints 
to be taken only if the case before the court s oceeding, and in 
support of this view it ts said that the terms of s fs. 40 of the 
Criminal Justice Act, 1948, pre-supposes that wt i cation 1s 
made for the fingerprints to be taken, the charge n finally 
dealt with, for this subsection says: “ Where the fir t of any 
person have been taken in pursuance of an ord e under this 
section, then if that person is acquitted or discharges or if the 
information against him ts dismussed the fingerprint ! 
and records thereof shall be destroyed.” It is also said that this view 


with. It has been suggested that justices can 


copres 
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S$ support Home Office circular 265/1948 which, dealing with 
8. 40 states, inter alia, It will be for the court to decide in its discretion 
whether to make an order upon the application by the police in such 
a case, but it will not always be possibie for the police to give reasons 
for their application, since this might prejudice the hearing of the charge 
before the court * Moreover it ts said that if the justices can order 
fingerprints to be taken after the case before the court has been dealt 
with, there would be nothing to stop the justices ordering that they 
should be taken even after the accused has been acquitted, for subs. (4) 
which pre-supposes that the acquittal will be after the order has been 
made, would not apply 

Would you kindly state whether such an order can be made under 
this section after the accused has been dealt with for the offence in 
respect of which he is charged before the court S. NEBONT 


inswer 

Reading s. 4 as a whole, and subs. (4) in particular, we come to the 
conclusion that the section applies only to a person who is charged 
but not yet convicted. If he is convicted and he goes to prison his 
fingerprints can be taken there, under the prison regulations. If he 
is NOt in custody after conviction we do not think he can be made to 
have his fingerprints taken, and certainly not if he 1s acquitted 

Our answer to the question in the last paragraph is, therefore, no 


5.—Licensing—Special order of exemption— Dance promoted by 
manager of hote Whether a“ special occasion.” 

An application has been made to my bench, under s. $7 of the 
Licensing Consolidation Act, 1910, for an extension of permitted 
hours unt! 1.30 a.m. on a certain date, the occasion being a dance 
promoted by the manager of the hotel. A similar application was made 
ON a previous occasion, and my justices then decided that this promo 
tion by the manager was not a special occasion within the section, and 
refused the application, their view being that as the dance was promoted 
by the manager of the hotel, presumably to obtain more business, it 
would be improper to grant it. | may say that the bench have very 
frequent applications from the manager of the hotel for extensions for 
dances promoted by clubs in a neighbouring town, who appear to 
be, to a certain extent, making their headquarters at the hotel. These 
applications are made in respect of a room on the licensed premises 
but having no internal communication with the rest of the licensed 
premises 

I should be much obliged if you will say whether, in your opimon 
the decision of my bench was correct N.T.PC 


A4nswer 

There is nothing in s. 57 of the Licensing (Consolidation) Act, 1910 
to guide justices in deciding the question of whether or not an occasion 
is a“ special occasion © within the meaning of the section, and nothing 
to suggest or to deny that the function for which it is desired that 

permitted hours shall be extended shall not be for the private 
profit of the promoter of the function, whether this be the licence holder 
or any other person or body of persons The question what is a 
special occasion must necessarily be a question of fact im each locality 
Each locality may very well have its own meaning to these words, and 
it us for the justices in each district to say whether a certain time and 
place are within the description ” ( per Lord Coleridge, C.J., in Dewine 
v. Keeling (1886) SO J.P. S51) 

Thus, it ts open to the justices to decide the point as in their judicial 
discretion they think proper, and if they address their minds to the 
right considerations (see R. v. Rotherham JJ.. Ex parte Chapman 
(1939) 103 J.P. 251 Chandler v. Emerton (1940) 104 J.P. 342) the 
High Court will not interfere 

t is by no means unusual for justices to grant a special order of 
exemption in the circumstances outlined 


6. Mental Deficiency Contribution orders under s. 13 of Mental 
Deficiency Act, 1913, now repealed— Enforcement of arrears 

Your views are requested upon the following matter 

Under s. 13 of the Mental Deficiency Act, 1913, provision was made 
for obtaining an order for payment of contributions in respect of the 
maintenance of a mental defective, such order being made by a judicial 
authority under the Act. Certain justices were appointed to act as 
idicial authorities under the Act, and this query relates exclusively 
to orders made by a justice as judicial authority and not to any case 
n which such order could be made by a county court judge. Under 
s. 13 (2) such order might be enforced as if it were an order for payment 
of a civil debt, made by a court of summary jurisdiction. Consequent 
upon the decision in R. v. Graham-Campbhell, ex parte Greenwood 
(1922) 86 J.P. S, such order is properly enforceable by judgment sum- 
mons without a previous proceeding by complaint 

It is appreciated that only a few such cases can now arise, having 
regard to the repeal of this section as from July 5, 1948. There are 
however, some outstanding cases, in which it is desired to enforce 


payment of arrears due under orders made prior to that date. The 
procedure, however, does not appear to be clearly set out 

A contnbution order having been made by a justice of the peace 
duly appointed as judicial authority, for payment of a weekly sum 
and arrears having accrued thereunder, it 1s now desired to issue the 


necessary judgment summons for the purpose of enforcing payment of 


such arrears. Such proceedings u is presumed will be taken in the 


court of summary jurisdiction, for the distr n which the debtor 
resides. No record of any such order w course appear im the 
ustices’ clerk's records of that court, since the order was made by a 
judicial authority, and not by that court. It is presumed that produc- 
uion of the orginal order will meet this difficulty 

Your views upon the following detatied points would be of consider- 
able assistance 

1. What is the appropriate preliminary step to be taken for the 
issue Of a judgment summons for this purpose 

2. Is any particular form of complaint or information required, 
or can application for the issue of a judgment summons be made 
merely by letter? 
3. Should the orgmal order of a judicial authority be sent to the 

sstices’ clerk for filrmg in the court, or should this be retained and 
produced at the hearing of the judgment summons 

4. It ts intended, where possible, to prove the means of the debtor 
by certificate of wages, but where this is not possible it 1s intended to 
subpoena the debtor to give evidence and to examune him as to his 
means. Is it agreed that this procedure ts in order ? 

S. Any information upon any further points arising in connexion 
with such proceedings that may not have been specifically mentioned 
would be greatly appreciated Sum 

inswer 

1. Application for its issue can be made to a justice acting for the 
division in which the payments should have been made. There is no 
need for any formal complaint 

2. We think that as this ts not an information or complaint it would 
he in order to write to the clerk to the justices, stating the facts, and 
asking him to place the matter before a justice 

3. We think it ts sufficient to produce it at the hearing, unless the 
clerk wishes to see it in order to satisfy himself that it is a case in which 
he can properly advise the issue of a judgment summons 

4. This ts certainly a practice that is constantly adopted by many 
courts, although a judgment summons ts itself a summons requiring 
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10. Summary Jurisdiction —finployer and workman— Claim for wages 
Enforcement— Issue of witness warrant against a judgment debtor? 

An employee has obtained an order from the magistrates for the 
petty sessional court of which | am the clerk against two employers 
for payment of £5 wages duc 

The order was not complied with and a distress warrant was there- 
fore issued and that has been returned to the effect that the goods are 
claimed by a registered bill of sale 

By s. 9 of the Act it is provided that the order has to be enforced in 
accordance with the Debtors Act, 1869, s. 5 

A judgment summons has now been issued but so far in all proceed- 
ings which have been taken the defendants have made no appearance ; 
they have written constant letters but it is quite evident that they do 
not intend to appear before the court, and it is felt that they will make 
nO appearance to the judgment summons 

It is felt that the fact that they are living in substantial houses with a 
substantial amount of furniture (even if this is claimed under a bill of 
sale) alone is some evidence of means ; furthermore it 1s felt that if 
the defendants were before the court and were subjected to cross- 
examination it is possible that it might be able to show that they could 
have paid 

In the event of their failing to appear under the judgment summons 
would it be possible to issue a warrant for their arrest in default of 
appearing under the summons or alternatively would it be possible to 
issue 4 warrant to appear as a witness ? 

Section 35 of the Summary Jurisdiction Act, 1879, of course, pro- 
vides that “ a warrant shall not be issued for apprehending any person 
for failing to answer any such complaint.” In view of this direct 
tatement | hesitate to issue a warrant of arrest 

I shall be much obliged if you will kindly let me have your opimion 
upon this and any assistance you can give me generally for the enforce- 
ment of the order of the court to pay these wages JEM 


Answer 

The arguments on both sides are set out in an article at 109 J.P.N 
351. The opinion which we expressed at 83 J.P.N. 140, to which we 
still adhere, is that on the whole it is unsafe to issue a witness warrant 
to enforce the attendance of a judgment debtor 

On the facts of this particular case evidence of the style in which the 
debtors are living is certainly admissible as some evidence of means on 
which a court might well think fit to act, especially if the debtors do 
not choose to appear after the due service of judgment summons. 


‘They need 


than pity’ 


experienced « 
whose trained 
protect the who can 
d themse anc ‘ »*piness 


{ most 


remember them when advising on wills and bequests 


T > ‘ ‘ 
N - I C C 
President: PRINCESS € 


niorws'ton cladiy la iwe 
b ietory bom ‘ ‘ an v 








Justice of the Peace and Local Government Review, April 14, 1951 
OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


PEersrysuire COUNTY COUNCIL 
Deputy Clerk of the Council 


APPLICATIONS are invited from Solicitors 
with expenence of County Counc:! work for 
the appointment of Deputy Clerk of the 
County Council. The salary will be £1,300 
£100 to £1,500, plus car allowance 
The person appointed will be required to 
pass a medical examination and the post ts 
pensionable under the Local Government 
Superannuation Acts. Generally the National 
Jount Council's Conditions of Service will 
apply 
The detailed conditions of appointment and 
forms of application may be obtained from 
me. Completed applications, accompanied by 
names of three referees, must reach me 
not later than April 28 next 
Canvassing will disqualify the candidate 
D. G. GILMAN 
Clerk of the County Council. 
County Offices 
Derby 


ORTH RIDING OF YORKSHIRE 
COUNTY COUNCII 


APPLICATIONS are invited for the appoint- 
ment of junior Assistant Solicitor in the office 
of the Clerk of the Peace and of the County 
Counc:!. Local government experience, prefer- 
ably in the office of a clerk of a county council, 
desirable. Salary £635 x £25 to £710 per annum 
Appointment superannuable, and subject to 
medical examination, and to the National 
Scheme of Conditions of Service 

Applications, stating age, qualificauions and 
experience, and particulars of present appoint- 
ment, with the names of three referees, to be 
Clerk of the County Council, 

Northallerton, by Saturday, 


sent to the 
County Hall 
April 21, 1951 

Canvassing will disqualify, and a candidate 
who 's related to a member of or semor officer 
under the Counci! must disclose the fact when 
applying 
County Hall 

Northallerton 
April 2, 1951 


SPECIALISTS IN 





PRIVATE INVESTIGATION 
BURR & WYATT LTD. 


4 Clement's Inn, Strand, London, W.C.2 
HOLBORN 1982 (4 lines 
REFERENCES TO SOLICITORS 
Paris Office: 6 RUE DE HANOVRE 








Agentsin C.8.4 and DORLIN FE «tabdishet 30 years 


Bore GH OF SWINDON 
Appointment of Junior Assistant Solicitor 


APPLICATIONS are invited for the appoint- 
ment of Jumor Assistant Solicitor in the Town 
Clerk's Department, at a salary in accordance 
with A.P.T. Grade V (a) of the National Scales 
(£550 to £610 per annum) 

The appointment is subject to the provisions 
of the Loca! Government Superannuation 
Act, 1937, and to the passing of a Medical 
Examination and will be terminable on one 
month's notice on either side 

Applications, on forms obtainable from me, 
must be returned not later than Apri! 21, 1951 

Canvassing will be a disqualification. 

D. MURRAY JOHN 
Town Clerk 
Civic Offices, 
Swindon 


March 28, 1951 


County OF LINCOLN, PARTS OF 
LINDSEY 


(population 308,180) 
Assistant Solicitor 


AN additional Assistant Solicitor is required 
in the Office of the Clerk of the Peace and of 
the County Council. The commencing salary is 
£635 rising to £760 a year (Grades A.P.T. VII 
and VIII of National Scales) The post is 
subject to the provisions of the Local Govern- 
ment Superannuation Act and the successful 
candidate must pass a medical examination 
The appointment will be determinable by two 
months’ notice on either side 

Applications by letier should reach me by 
April 30, 1951, accompanied by a copy of one 

testimonial and the names of two referees 

H. COPLAND 
Clerk of the Peace and of 

the County Council 


Lincolr 


County Offices 
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Co NTY BOROUGH OF BURY 
Appointment of Assistant Solicitor 


APPLICATIONS are invited from Solicitors 
for the appomtment of Assistant Solicitor 
Salary A.P.T. VA (£550-£610) rising to A.P.T 
VII (£635-£710) after two years admission 
Previous local government experience will be 
an advantage but ts not essential 

The appointment is subject to the Local 
Government Superannuation Act, 1937, and 
to medical examination, and terminable by 
two months’ notice 

Applications, stating age, experience, past 
and present appointments, together with copies 
of two recent testimonials, and endorsed 

Assistant Solicitor,” must reach me not later 
than April 19, 1951 

EDWARD S. SMITH, 
Town Clerk 

Town Hall 

Bury 
April 3, 1951. 


c™ OF ROCHESTER 


Appointment of Town Clerk and Clerk of the 
Peace 


APPLICATIONS for the above appointment 
are invited from solicitors with local govern- 
ment experience. The salary for the appoint- 
ment of Town Clerk will be £1,550 per annum, 
rising by annual increments of £50 to £1,750 
per annum, plus £50 per annum in respect of 
the office of Clerk of the Peace 

The appointment will be subject to the 
conditions of service fixed by the Joint 
Negotiating Committee for Town Clerks and 
District Counci! Clerks, and will be terminable 
by three months’ notice in writing on either 
side 

Particulars will be forwarded on request and 
applications, in the form described in the 
particulars, must reach the undersigned by 
Thursday, May 17, 1951 

Canvassing, either directly or indirectly, will 
be a disqualification 

H. LORD 
Acting Town Clerk. 

Guildhall, Rochester 
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L“™ ASHIRE (No. 2) COMBINED 
PROBATION AREA 


Appointment of Male Probation (Officer 
nvited for the above 


The Officer will be 
Borough, Chorley 


APPLICATIONS are 
whole-tume appointment 
assigned to the Preston 
and Leyland Courts 

Applicants must be not less than 23 nor 
more than 40 years of age, except in the case 
of a whole-ume serving officer 

The appoimtment will be subject to the 
Probation Rules, 1949, and 1950 and salary 
will be in accordance with the prescribed scale 
The successful candidate will be required to 
pass a medical examimation 


Applications, stating age, qualifications and 
experience, together with copies of two recent 
testumonials, should be submitted to the 
undersigned not later than Apri! 30, 1951 

W. A. L. COOPER, 
Clerk of the Commiuttee 
for the above area 
Magistrates’ Court 
Lancaster Road, Preston 


ARLASTON URBAN DISTRICT 
COUNCIL 


Legal and Administrative Assistant (l nadmitted) 


APPLICATIONS are invited for the above 
appomtment in the Clerk's Department 


Applicants should have had genera! legal 
experience in the office of a Clerk of a Local 
Authority or in a Solicitor’s Office, and pre- 
ference will be given to applicants who have 
also had experience of Committee work and 
preparation of minutes in a Clerk's Depart- 
ment 

The salary will be in accordance with A.P.T 
Division, Grades I (£420-—£465), Ll (£450 
495) or IV £480-—£525) of the National Scales 
of Salaries, according to qualifications and 
experience 

The appointment will be subject to termina 
tion by one month's notice on either side, to the 
Local Government Superannuation Act, 1937, 
to the National Conditions of Service and to 
the passing of a medical examination 


Applications, with particulars of age, educa 
tion, qualifications, experience and past and 
present appointments, and the names of two 
persons to whom reference may be made, 
should reach me not later than Apri! 28, 1951 

Canvassing will disqualify and applicants 
must state whether to their knowledge they 
are related to any member or senior official of 
the Council 

G. R. ROWLANDS 
Clerk of the Council 
Town Hall, 
Darlaston, 
South Staff 


@oo Wate for Classification 
SITUATIONS VACANT 


SOLICITORS, busy W.E. office, require keen 
Clerk. Military service finished. Experience 
of Criminal! Law an advantage but not essential 
A hard worker will receive encouragement and 
advancement. Reply with details of age, past 
experience, salary desired, to Box B.30 
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Eighth Edition Now Ready 


Hayward & Wright’s 


OFFICE oF MAGISTRATE 


By 
J. Whiteside, Solicitor 
Clerk to the Justices for the City and 
County of the City of Exeter ; Editor of 
Stone's Justices’ Manual 


This work presents in non-technical 
and compact form a complete in- 
troduction to the law which the 
lay magistrate ts sworn to adminis- 
ter, and will be of great value to 
all concerned with courts of sum- 
mary jurisdiction. 


Price I7s. 6d. 


L'xcot NSHIRE RIVER BOARD 
Appointment of Committee Clerk 


APPLICATIONS are invited for the above- 
mentioned appointment. The salary will be in 
accordance with Grade A.P.T. V (£520-—£570) 
Applicants should be accustomed to attending 
Committees and expenenced in the preparation 
of minutes and reports of Committees. The 
appointment is subject to the Local Govern- 
ment Superannuation Act and the successful 
applicant will be required to pass a medical 
ecXamination 

Applications, stating age, qualifications, 
present appointment and experience, and 
accompamied by the names of two persons to 
whom reference can be made as to character 
and ability must be sent to the undersigned not 
later than April 30, 1951 

G. E. PHILLIPPO 

Clerk to the Board 
SO, Wide Bargate 

Boston, Lincs 
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ON 


DIVORCE 


Fifth Edition, 1950 
( nsuling Editor 
Cc, T. A. WILKINSON 
Registrar of the Probate and Divorce Division 
Editor J. E. S. SIMON 
{ the Middle Temple, Barrister-at-Law 
and F.C, OTTWAY 


f the Probate and Divorce Registry 





The fifth edition of this famous 
Modern Text Book has now been 
brought completely up to date by 
the 1951 Supplement which in 
I ortant new 
itrimonial 


cludes. a ther imt 
legislation, the M 


Causes Rules. 1950 


Main Work and Supplement : 
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Supplement alone : 
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MIDLANDS DETECTIVE BUREAU 
Haden Hill, Wolverhampton, Staffs 
Staff, Ex-Detective Officers ; Divorce Special- 
ists. Process Servers, Status inquiries, efc., 
anywhere. 





Just Published 


JAMES’S 


Introduction to 


ENGLISH LAW 


By Philip S. James, ™.a., 
of the Inner Temple, Barrister-at-Law 
Formerly Fellow of Exeter College, Oxford 


This new book has been published as 
a result of a number of requests for 
such a book, and will meet the needs 
of magistrates and laymen alike 


it is written in a simple narrative 
style, easily appreciated by those 
who have no previous knowledge 
of law, and legal ideas and express- 
ions are carefully explained 


12s. 6d. 
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